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Perdido Sun argued that the bad faith claim fell within this “willful tort”
exception and that Citizens was not immune. The trial court disagreed
and dismissed the case. Perdido Sun appealed, and the First District
Court of Appeals reversed, concluding that “Citizens’ immunity does
not extend to the ‘willful tort’ of failing to attempt in good faith to
settle claims as provided by section 624.155.” As the ruling conflicted
with Citizens v. Garfinkel, 25 So.3d 62 (Fla. 5¢th DCA 2009), the First
District Court of Appeal certified the conflict. Specifically, the Florida
Supreme Court addressed the following: Whether the immunity
of Citizens Property Insurance Corporation, as provided in Section
627.351(6)(s), Florida Statutes, shields the corporation from suit under
the cause of action created by Section 624.155(1)(b), Florida Statutes,
for not attempting in good faith to settle claims?

Finding no support that the Legislature intended for Citizens to
be liable for a breach of the duty to act in good faith by allowing
its policyholders to bring a statutory bad faith cause of action, the
Court answered the question in the afirmative. Citing to Garfinkel,
the Court noted that with the 1982 adoption of 624.155, Florida
Statutes, “statutory first-party bad faith causes of action now exist in
Florida, not because they are torts, but because they are a statutory
cause of action. Accordingly, a first-party bad faith claim cannot be
wedged into the statutory exception for willful torts because it is not
a tort of any variety.”

Additional insured (wife of named insured) listed on auto policy
had authority to reject Uninsured Motorist coverage. Progressive
American v. Grossi, So0.3d , 40 FIW D1289 (Fla. 5th DCA 5-29-15).

Over a three year period, while the Progressive insurance policy was
in effect, Judy Grossi made numerous coverage modifications to the
policy. Judy was listed on the policy as an additional insured, with
her husband, John, listed as the named insured. The last modification
made by Judy prior to the subject crash was a rejection of UM limits.
Each time that a modification was made, Progressive sent a policy
declaration reflecting the changes. John never challenged the changes
made by his wife.

Following Progressive’s denial of UM benefits, the Grossis sued
Progressive, alleging that Judy, as an additional insured and not the
named insured, lacked actual or apparent authority to reject UM
coverage. The trial court agreed and entered summary judgment
finding coverage.

The Fifth District Court of Appeal reversed, holding that the evidence
supported that Judy was acting as her husband’s agent in rejecting the
UM coverage and “at the very least, there are disputed issues of material
fact,” which precluded the entry of summary judgment.

GARRETSON

RESOLUTION GROUP

Ccs

Focus on your clients. Leave the healthcare [%‘i] liens to us.

iy

* AAJ Exiras

Settlement obligations produce an overwhelming sea of paperwork as you chart your way to closure.
Employing GRG’s firm-wide Resolution & Compliance Program allows you to expedite the process
and achieve more favorable results. Moreover, our systems and specialists significantly lower your
internal costs while eliminating post-settlement liability by ensuring compliance.

To learn more about GRG’s Resolution & Compliance Program
visit garretsongroup.com or call toll-free at 888-556-7526.

ARRETSON

" OLUTION GROUP

www.FloridajusticeAssociation.org | July/August 2015 | 29



Insured cannot compel appraisal of insured’s supplemental
hurricane damage claim where insured failed to comply with
contractual post-loss obligations. State Farm Florida Ins. Co. v.
Hernandez,  So.3d , 40 FLW D1433 (Fla. 3rd DCA 6-17-15).

This appeal stems from a supplemental claim made due to damages
alleged to have occurred in Hurricane Wilma (October 24, 2005). The
supplemental claim was filed five years after State Farm paid the original
claim ($36,858.80). After receiving payment of the original claim,
Hernandez waited nearly a year to perform repairs to the damaged roof.
Hernandez alleged that the delay in repair was due to his inability to
acquire the proper roof tiles. During that year of delay, and due to
the delay, Hernandez alleges that more damage was done to the house,
which now required renovation of the entire home. Hernandez did not
contact State Farm before or during the renovations, despite the fact
that the renovations were completed in 2007. In November of 2010,
after seeing a television ad, Hernandez contacted a public adjuster and

made a supplemental claim ($201,038.84).

When State Farm denied the supplemental claim, Hernandez filed suit
for breach of contract and moved to compel appraisal pursuant to the
policy language. Specifically, the policy provided “Appraisal. If you
and we fail to agree on the amount of loss, either one can demand that
the amount of the loss be set by appraisal.” State Farm objected to the

appraisal based on the insured’s failure to comply with the post-loss
obligations, including his failure to give State Farm timely notice of his
supplemental claim, failure to cooperate, failure to provide documents
substantiating his claimed losses, and his concealment and/or fraud in
the presentation of his claim.

After conducting an evidentiary hearing, the trial court found that
Hernandez “sufficiently” complied with his post-loss obligations and
granted his motion to compel appraisal. The Third District Court
of Appeal reversed, holding that State Farm was severely prejudiced
by its insured’s failure to comply with the post-loss obligations.
Specifically, the Court noted that “State Farm has been denied a
meaningful opportunity to investigate Hernandez’s supplemental claim
to determine if the claimed losses were, in fact, based on damages as
opposed to the owner’s mere desire to renovate his home. Further, if the
claimed losses were based on actual damages to the house, State Farm
did not have the opportunity to investigate whether the damages were
as a result of Hurricane Wilma, negligence by Hernandez, negligence
by the roofer who installed the new roof, or due to some other cause.”

Carrier wanting to write in Florida cannot require written approval
as a prerequisite to an insured assigning his/her post-loss rights.
Security First Insurance Company v. State of Florida, Office of Insurance
Regulation,  So.3d , 40 FLW D1449 (Fla. 1st DCA 6-22-15).
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Before delivering or issuing policy forms in Florida, Security First
was required by statute to file all forms it intends to use in Florida
with the Office of Insurance Regulation for approval. The carrier
submitted the forms in June of 2013, filing three proposed forms that
would amend the assignment language in its “Homeowner’s, Tenant
Homeowner’s, and Dwelling Fire Insurance” policies. The proposed
amended language was, “Assignment of this policy or any benefit or
post-loss right will not be valid unless we give our written consent.”

The OIR issued notices of disapproval of the changes because they were
contrary to Florida law. The carrier requested an informal hearing to
address whether post-loss rights under an insurance policy are freely
assignable without the consent of the insurer. The hearing officer

upheld OIR’s decision. The carrier appealed.

Relying on “an unbroken string of Florida cases over the past century
holding that policyholders have the right to assign such claims without
insurer consent,” the First District Court of Appeal affirmed the
decision, noting that the carrier’s public policy considerations would
be more properly addressed by the legislature.

Sinkhole Claims
There was no shortage of sinkhole claim appeals in the last few
months. To report on each of them would encompass the entire

article. For those of you interested, please see the following cases:
Florida Insurance Guaranty Association, Inc. v. Maya, — So.3d , 40
FIW D941 (Fla. 2d DCA 4-22-15); Florida Insurance Guaranty
Association, Inc. v. Lustre,  So.3d , 40 FIW D968 (Fla. 2d DCA
4-24-15); Sanchez v. Royal Palm Insurance Company, ~ So.3d , 40
FIW D1387 (Fla. 2d DCA 6-12-15); and Florida Insurance Guaranty
Association, Inc. v. Monaghan, — So.3d , 40 FLW D1508 (Fla. 5th
DCA 6-26-15).
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